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U.S. Customs Service 


Treasury Decision 


19 CFR Part 12 
(T.D. 85-186) 


Customs Regulations Amendment Relating to Referral of Seizures 
of Imported Obscene Articles 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations re- 
lating to the referral to the U.S. Attorney of cases involving the 
seizure of imported obscene articles pursuant to 19 U.S.C. 1305(a). 
The amendment requires that these cases be referred to the US. 
Attorney for possible institution of condemnation proceedings 
within 4 days, but in no event more than 14 days, after the date of 
Customs initial examination, and that the referral be initiated si- 
multaneously with the mailing to the importer of the seizure notice 
and the form for assent to forfeiture of the articles. Under the ex- 
isting regulation, the referral to the U.S. Attorney is not required 
until the importer declines to complete the assent to forfeiture 
form or fails to submit, within 30 days of notification of his privi- 
lege to do so, a petition for remission of the foreiture and permis- 
sion to export the seized articles. The change is necessary to con- 
form the regulation to a Supreme Court decision that in order for 
seizures of obscene articles under 19 U.S.C. 1305(a) to be considered 
constitutional, the complaint for condemnation must be filed in the 
district court within 14 days after the initial seizure. 


EFFECTIVE DATE: November 15, 1985. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Ellen 
McClain, Office of the Chief Counsel, (202-566-2482), Operational 
Aspects: Linda Mays, Duty Assessment Division, (202-535-4142), 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Pursuant to §305(a), Tariff Act of 1930 (19 U.S.C. 1305(a)), all 
persons are prohibited from importing into the U.S. from any for- 
eign country “* * * any obscene booklet, pamphlet, paper, writing, 
advertisement, circular, print, picture, drawing, or other represen- 
tation, figure, or image on or of paper or other material . . .” Sec- 
tion 1305(a) further provides that upon the appearance of any such 
book or matter at any Customs office, it shall be seized and held by 
the appropriate Customs officer to await the judgment of the dis- 
trict court. Upon seizure of the article, the Customs officer trans- 
mits information to the U.S. Attorney for the institution of pro- 
ceedings in the district court for the forfeiture, confiscation, and 
destruction of the article. If adjudged to be obscene, the article may 
be destroyed. 

Section 12.40, Customs Regulations (19 CFR 12.40), provides for 
the seizure of articles or matter prohibited entry by 19 U.S.C. 
1305(a). If these articles are of small value and no criminal intent 
is apparent, a blank assent to forfeiture, Customs Form 4607, is 
sent to the importer with the notice of seizure. If the recipient com- 
pletes and returns the form to Customs, the articles are destroyed 
if they are not needed for official use. However, if the importer de- 
clines to complete the assent to forfeiture form and fails to submit, 
within 30 days after being notified of his privilege to do so, a peti- 
tion under § 618, Tariff Act of 1930 (19 U.S.C. 1618), for the remis- 
sion of the forfeiture and permission to export the seized articles, 
information concerning the seizure is submitted to the U.S. Attor- 
ney for the institution of condemnation proceedings, pursuant to 19 
US.C. 1305(a). 

The Supreme Court, in its decision in United States v. Thirty- 
Seven (37) Photographs, 402 U.S. 363 (1971), held that 19 U.S.C. 
1305(a) required intervals of no more than 14 days from seizure of 
the articles to the institution of judicial proceedings for their fore- 
feiture, and no longer than 60 days from the filing of the action to 
final decision in the district court, in order for the seizure to be 
deemed constitutional. However, no seizure would be invalidated 
for delay where the claimant is responsible for extending either ad- 
ministrative action or judicial determination beyond the allowable 
time limits or where administrative or judicial proceedings are 
postponed pending the consideration of constitutional issues appro- 
priate only for a three-judge court. 

Subsequent to the above decision, Customs issued instructions to 
its field offices by Circular RES-11-RM, dated May 14, 1971, re- 
quiring that seizures of imported obscene materials made under 19 
U.S.C. 1305(a) be referred to the U.S. Attorney, for the institution 
of forefeiture proceedings, not later than the fourth day, excluding 
intervening Saturdays, Sundays, and holidays, after the date on 
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which the formal Customs seizure occurred, unless a timely refer- 
ral is excepted because of a delay caused by the importer or anyone 
acting in his behalf. Recognizing that there might be undue delay 
between initial examination of the article and its formal seizure, 
Customs later modified these instructions in Circular RES-11-RM, 
XMAI-11-RM, dated October 1, 1971, to require obscenity seizures 
to be referred to the U.S. Attorney not later than the fourth day, 
excluding intervening weekend days and holidays, after the date on 
which the import shipment, baggage, or mail was initially exam- 
ined or inspected by Customs, rather than the date of formal sei- 
zure. Also, mindful of the inconsistent language in § 12.40(e), Cus- 
toms Regulations, allowing for referrals to the U.S. Attorney when 
an executed assent to forfeiture form has not been received from 
the addressee, within 30 days from notification to him of his right 
to file a petition for relief, Customs made a clarification of this 
issue in the modification. The clarification required referral within 
the 4-day period after initial examination or inspection, even if an 
executed assent to forfeiture form had not been received, thus su- 
perseding the referral procedures set forth in § 12.40(e). 

To ensure that no seizure is subsequently held to be unconstitu- 
tional because of delay on the part of Customs, and to conform the 
regulations to the Court’s decision in the Thirty-Seven (37) Photo- 
graphs case and current Customs procedures, we are amending 
§ 12.40(e), to require all obscenity seizures under 19 U.S.C. 1305(a) 
to be referred to the U.S. Attorney, for possible institution of con- 
demnation proceedings, within 4 days, but in no event more than 
14 days, after the date of Customs initial examination. The referral 
to the U.S. Attorney would be initiated simultaneously with the 
mailing of the seizure notice and the assent to forfeiture form. 

The above case does not affect child pornography seizures made 
under 18 U.S.C. §§ 2253 and 2254, the civil and criminal forfeiture 
provisions of the Child Protection Act of 1984 (P.L. 98-292, as 
amended). That act, which incorporates Customs seizure and for- 
feiture law by reference, 18 U.S.C. §§ 2253, 2254, was amended in 
1984 to define sexual exploitation of children without reference to 
“obscenity” with the express purpose of avoiding conflict with the 
First Amendment. See H.R. Rep. 536, 98th Cong., 2d Sess. (1983). 
See also New York v. Ferber, 458, U.S. 747 (1982). Therefore, the 
general Customs seizure and forfeiture laws apply to such seizures 
rather than those at 19 U.S.C. § 1305. 


INAPPLICABILITY OF PusLic NOTICE AND DELAYED EFFECTIVE DATE 
PROVISIONS 


Inasmuch as this amendment merely conforms the regulations to 
existing law, pursuant to 5 U.S.C. 553(bXB), notice and public pro- 
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cedure thereon are unnecessary, and pursuant to 5 U.S.C. 553(d)(8), 
a delayed effective date is not required. 


EXECUTIVE ORDER 12291 


Because this document will not result in a “major rule” as de- 
fined by E.O. 12291, the regulatory analysis and review prescribed 
by the E.O. is not required. 


REGULATORY FLExiBiLiry ACT 


This document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seg.) That Act does not apply to any 
regulation, such as this, for which a notice of proposed rule i 
is not required by the Administrative Procedure Act (5 U.S.C. 551 
et seq.) or any other statute. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


List or SuBJEcTs IN 19 CFR Part 12 
Immoral articles, Pornography. 
AMENDMENT TO THE REGULATIONS 


Part 12, Customs Regulations (19 CFR Part 12), is amended as set 
forth below. 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The general authority citation for Part 12 continues to read as 
follows: 

Autuority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (Gen. Hdnote 11, 
Tariff Schedules of the United States), 1624; § 12.40 also issued 
under 19 U.S.C. 1305. 

2. Section 12.40 is amended by revising paragraph (e) to read as 
follows: 


$12.40 Seizures; disposition of seized articles; reports to United 
States Attorney. 


* * * * * * * 


(e) All cases in which articles have been seized pursuant to 19 
U.S.C. 1305(a) should be referred to the U.S. Attorney, for possible 
institution of condemnation proceedings, within 4 days, but in no 
event more than 14 days, after the date of Customs initial exami- 
nation. The referral to the U.S. Attorney should be initiated simul- 
taneously with the mailing to the importer of the seizure notice 
and the assent to forfeiture form. If the importer declines to exe- 
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cute an assent to forfeiture of the articles other than those men- 
tioned in paragraph (a) of this section and fails to submit, within 30 
days after being notified of his privilege to do so, a petition under 
§ 618, Tariff Act of 1930 (19 U.S.C. 1618), for remission of the for- 
feiture and permission to export the seized articles, then the U‘S. 
Attorney, who has already received information concerning the sei- 
zure pursuant to this paragraph, may proceed with the condemna- 
tion action. 
WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: September 12, 1985. 
EDWARD T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 15, 1985 (50 FR 47206)} 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-115) 


CoMPUTIME, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Before Rr, Chief Judge. 
Court No. 83-5-00750 


MEMORANDUM OPINION AND ORDER 
[Defendant’s motion to dismiss granted.] 


(Decided November 1, 1985) 


Soller, Singer & Horn (Margaret H. Sachter), for 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Jerry P. 
Wiskin), for the defendant. 


Re, Chief Judge: In this action, the plaintiff, Computime, Inc., 
challenges the refusal of the Customs Service to reliquidate certain 
solid state electronic timepieces and parts entered at the port of 
Laredo, Texas. The Customs Service classified the merchandise as 
watches, under item 715.05, TSUS, and as parts of watches, under 
various items of Schedule 7 of the TSUS. Plaintiff contests the clas- 
sification, and contends that the imported merchandise is properly 
classifiable under item 688.45, TSUS, as “Electrical articles and 
electrical parts * * * not specially provided for * * * Other.” Plain- 
tiff asserts that this Court has jurisdiction of this action pursuant 
to 28 U.S.C. § 1581(a) (1982). 

The defendant has moved to dismiss the action for lack of juris- 
diction, or, alternatively, for failure to state a cause of action upon 
which relief can be granted. Plaintiff opposes the defendant’s 
motion, and cross-moves to dismiss for lack of jurisdiction on the 
ground that the liquidations of the entries were void. If the plain- 
tiff’s cross-motion is granted, Customs would be required to reliqui- 
date the entries. 

Since plaintiff has failed to state a claim for which relief may be 
granted, the action is dismissed. 
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The plaintiff, an importer of solid-state electronic watches, re- 
ceived two shipments of liquid crystal diode (LCD) watches and 
parts at Laredo, Texas: entry no. 108883 on April 21, 1981, and 
entry, no. 109008 on June 17, 1981. These entries were liquidated 
by the Customs Service on May 21, 1981 and June 17, 1981, respec- 
tively. Customs classified the merchandise under various items of 
Schedule 7 of the TSUS, as watches and parts thereof. 

In two separate letters, which were both received by the District 
Director of Customs in Laredo on May 27, 1982, plaintiff requested 
reliquidation of its merchandise under item 688.45, TSUS, as elec- 
trical articles not specially provided for. Citing Texas Instruments, 
Inc. v. United States, 1 CIT 236, 518 F. Supp. 1341 (1981), aff'd, 69 
CCPA 136, 673, F.2d 1375 (1982), plaintiff requested reliquidation of 
the entries pursuant to section 520(c\(1) of the Tariff Act of 1930, 19 
US.C. § 1520(cX(1). 

On June 10, 1982, the Customs Service denied the requests for 
reliquidation. The plaintiff thereafter filed this action. 

The plaintiff makes two arguments: (1) that Customs made an 
administrative error correctible under section 520(c\(1), and that 
plaintiffs two letters received by Customs on May 27, 1982, served 
as proper and timely requests for reliquidation under that section; 
and (2) that the original liquidations under Schedule 7, TSUS, were 
invalid and void as a matter of law. These contentions are without 
merit. 

RELIEF UNDER SECTION 520(c) 

Section 514 of the Tariff Act of 1930, 19 U.S.C. § 1514 (1982 & 
Supp. 1984), sets forth the proper procedure for an importer to pro- 
test the classification of its merchandise when it believes that Cus- 
toms has misinterpreted the applicable law and has illegally classi- 
fied the imported merchandise. Section 520(c)(1), on the other hand, 
is designed to permit Customs to correct mistakes of fact or inad- 
vertence which have caused an error in liquidation. Section 
520(cX(1), in pertinent part, provides: 


(c) Notwithstanding a valid protest was not filed, the appro- 
— customs officer may, * * * reliquidate an entry to cor- 
(1) a clerical error, mistake of fact or other inadvertence 
not amounting to an error in the construction of a law, ad- 
verse to the importer and manifest from the record or es- 
tablished by documentary evidence, in any entry, liquida- 
tion, or other customs transaction, when the error, mis- 
take, or inadvertence is brought to the attention of the ap- 
— customs officer within one year after the date of 
iquidation or exaction. 


19 U.S.C. § 1520(c)(1) (1982). 


A mistake of fact has been defined as “a mistake which takes 
place when some fact which indeed exists is unknown, or a fact 
which is thought to exist, in reality does not exist.” C.J. Tower & 
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Sons of Buffalo, Inc. v. United States, 68 Cust. Ct. 17, 22, C.D. 4327, 
336 F. Supp. 1395, 1399 (1972), aff'd 61 CCPA 90, C.A.D. 1129, 499 
F.2d 1277 (1974). Inadvertence is a somewhat broader term, and has 
been defined as “an oversight or involuntary accident, or the result 
of inattention or carelessness, and even as a type of mistake.” Jd. 

The courts, in cases interpreting section 520(c\1), have consist- 
ently held that this section may only be used to correct mistakes of 
fact or inadvertence, such as clerical or ministerial errors, and may 
not be used to rectify allegedly incorrect interpretations of the law. 
See, e.g., Hambro Automotive Corp. v. United States, 66 CCPA 113, 
120, C.A.D. 1231, 603 F.2d 850, 855 (1979); PPG Industries, Inc. v. 
United States, 7 CIT 118, Slip Op. 84-27, at 9 (1984); Mattel, Inc. v. 
United States, 72 Cust. Ct. 257, 262-63, C.D. 4547, 377 F. Supp. 955, 
$60 (1974); Fibrous Glass Products v. United States, 63 Cust. Ct. 62, 
63-64, C.D. 3874 (1969), appeal dismissed, 57 CCPA 141 (1970). 

In this case, the plaintiff has not shown any clerical error, mis- 
take of fact, or inadvertence. Rather, the plaintiff presents an ex- 
tensive argument challenging the legality of Customs’ classification 
and liquidation of the entries at issue. In a word, plaintiff chal- 
lenges Customs’ classification of its imported merchandise. 

Plaintiffs argument is a legal argument. Specifically, plaintiff 
contends that Customs failed to follow statutory procedure and its 
own regulations in liquidating plaintiffs merchandise. It is clear, 
however, that Customs made a conscious policy decision to classify 
plaintiff's merchandise as “watches” and parts of watches under 
Schedule 7, TSUS. Plaintiff's challenge to this classification is a 
challenge to Customs’ interpretation of the law and its application 
to plaintiffs imported merchandise. Section 520(c\(1) is “not an al- 
ternative to the normal liquidation protest method of obtaining 
review,” but rather affords “limited relief’ where an unnoticed or 
unintentional error has been committed. C.J. Tower & Sons, supra, 
68 Cust. Ct. at 21, 336 F. Supp. at 1398. 

Plaintiff has not demonstrated that any factual or clerical error 
was made in the classification of its merchandise. The legal ques- 
tion presented is the proper or legal classification of plaintiffs mer- 
chandise, and this question is properly raised by a timely protest 
pursuant to section 514(a), 19 U.S.C. § 1514(a). Since a valid protest 
was not filed pursuant to section 514(a), the court need not reach 
the substance or merits of plaintiff's contentions. 

Even if it were to be assumed that the plaintiff's letters request- 
ing reliquidation could be considered protests under 19 U.S.C. 
§ 1514(a), they were not received within the required 90-day protest 
period. Hence, since they were untimely, they could not serve as a 
proper basis for an action in this Court. It should also be noted 
that the letter protesting entry no. 108883 was received more than 
a year after liquidation, and, therefore, even if otherwise proper, 
would also have been untimely under section 520(c)(1). 
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The “Voidance” Doctrine 

The plaintiff also argues that the liquidations of the entries in 
question were contrary to law and, therefore, void. In effect, the 
plaintiff attempts to resurrect the “voidance” doctrine. The void- 
ance doctrine, however, was eliminated by the Customs Courts Act 
of 1970. See 19 U.S.C. §§ 1500(d), 1514(a) (1982 & Supp. 1984); United 
States v. A.N. Deringer, Inc., 66 CCPA 50, 56, C.A.D. 1220, 593 F.2d 
1015, 1020-21 (1979). Congress has made it eminently clear that the 
“decisions of the appropriate customs officer, including the legality 
of all orders and findings” pertaining to the liquidation of an entry 
shall be final and conclusive unless a timely protest is filed. 19 
U.S.C. § 1514(a) (emphasis added). 

In A.N. Deringer, the Court of Customs and Patent Appeals spe- 
cifically considered the voidance doctrine in light of the Customs 
Courts Act of 1970. The court unequivocally held that the voidance 
doctrine was eliminated by that Act, and that the sole method of 
challenging an allegedly invalid or illegal liquidation was through 
the protest procedure. The court explained: 


The statute contemplates that both the legality and correctness 
of a liquidation be determined, at least initially, via the protest 
procedure. The wording of this statute makes it clear that any 
challenge to the propriety of a liquidation (not specifically ex- 
cepted) must be through this statute. 


A.N. Deringer, supra, 66 CCPA at 55, 593 F.2d at 1020 (emphasis in 
original) (footnote omitted). Indeed, the statutory scheme has been 
carefully designed “to channel all nonexcepted protests through 
section 1514 even when those protests go to the legality of a cus- 
toms official’s action.” Jd. at 56, 593 F.2d at 1021. Since the void- 
ance doctrine has been eliminated, plaintiff's attempt to strike 
down the liquidations as void must fail. 


CONCLUSION 


It is the determination of the Court that Customs made no mis- 
take of fact or inadvertence requiring reliquidation under section 
520(cX1). An importer dissatisfied with Customs’ classification of 
imported merchandise must file a protest pursuant to section 514 
within 90 days of liquidation. In this case, plaintiff did not avail 
itself of the appropriate statutory remedy. Since plaintiff has not 
stated a claim for which relief can be granted under section 520(c), 
the defendant’s motion to dismiss is granted. 

Plaintiff's motion to dismiss is denied. The defendant’s motion to 
dismiss is granted, and the action is dismissed. 
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MERCHANDISE 


Buffalo-Niagara Falls 
Motors 


Buffalo-Niagara Falls 
Motors 


Buffalo-Niagara Falls 
Motors 


Buffalo-Niagara Falls 
Motors 


Buffalo-Niagara Falls 
Motors 


Buffalo-Niagara Falls 
Motors 


Buffalo-Niagara Falls 
Motors 


Buffalo-Niagara Falls 
Motors 


Buffalo-Niagara Falls 
Motors 





DECISION 
NUMBER 


Watson, J. Durlacher & Co. 
October 31, 
1985 


Watson, J. Madison Import Corp. 
November 1, 


1985 





REAPPRAISEMENT DECISIONS 


PORT OF ENTRY AND 
MERCHANDISE 


Respective appraised values | Agreed statement of facts | New York 
less 7.5% thereof Scarves and mufflers 


Appraised unit values less | Agreed statement of facts | Los Angeles 
7.5% thereof, net packed 





Appeals to U.S. Court of 
Appeals for 
the Federal Circuit 


Jeannette Sheet Glass Corp. v. United States, 9 CIT —, Slip Op. 85- 
35 (March 22, 1985), appeal docketed, No. 86-519 (Fed. Cir. Oct. 4, 
1985). 

Heraeus-Amersil, Inc. v. United States, 9 CIT —, Slip Op. 85-88 
(August 27, 1985), appeal docketed, No. 86-602 (Fed. Cir. Oct. 29, 
1985). 

United States Steel Corp. v. United States, 9 CIT —, Slip Op. 85-95 
(Sept. 16, 1985), appeal docketed, No. 86-603 (Fed. Cir. Oct. 29, 
1985). 


Decision of United States 
Court of Appeals 
for the Federal Circuit 


Stride Rite Corp. v. United States, 9 CIT —, Slip Op. 85-3, 605 F. 
Supp. 279 (Jan. 9, 1985), aff’d,— F.2d — (Fed. Cir. Oct. 25, 1985). 
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